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MEMORANDUM 

TO:  Ben Martig, City Administrator, City of Northfield 

FROM: Stephen Bubul, Kennedy & Graven, Chartered 

DATE:  May 10, 2016 

RE:  Legal Questions Regarding Business Subsidies   

 

In preparation for the May 17, 2016 council meeting, you asked me to briefly address three legal 

questions arising from the “Term Sheet” for the proposed hotel and related commercial 

development in the City of Northfield (the “City”).   To briefly re-cap, the Term Sheet proposes 

three types of City assistance to the hotel developer (the “Developer”):  

  

(1) Sale of the City’s “sliver lot” and Lot 5, for $1.00 (effectively contributing the fair market 

value of that land); 

 

(2)  reimbursing the Developer’s cost of acquiring Lots 4 and 6, through  a tax increment “pay 

as you go note” paid with new increment from the hotel and from any commercial 

development on Lots 4 and 5; and 

 

(3) a cash contribution applied to costs of the parking plaza under the hotel (proposed to be  

paid with pooled increment from another TIF district, but the contribution could be paid 

from any other legally available City funds). 

 

The Term Sheet also includes an EDA loan, but I understand that your questions relate just to the 

direct City assistance. 

 

1. What is the legal authority for the City to sell land at a discount, in light of the City 

Charter? 

 

The City has clear authority under more than one statute, or under the City Charter, to sell land 

to a developer at a discount in order to carry out redevelopment.   The authority includes: 

 

a.  Minnesota Statutes, Sections 469.124 to 469.134 (the “Municipal Development District 

Act”) under which the City may create “development districts.”  Within such districts, the 

City is expressly authorized to acquire property and to “negotiate the sale or lease of 

property for private development if the development is consistent with the development 

program for the district.”   Section 469.126, subd. 2(10).   The statute does not specify the 

price at which the property must be sold; rather, it gives the city the discretion to negotiate 

terms that will facilitate the development.   

 

& 
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In upholding city financing of a parking ramp that was leased to a private developer under a 

prior version of this statute, the Minnesota Supreme Court observed that such inducements 

to stimulate commercial redevelopment are routinely permitted by courts, including a city’s 

sale of land “at substantially less than its cost of acquisition  or its market value.”  R.E. Short 

Co. v. City of Minneapolis, 269 N.W. 2d 331, 334 (Minn. 1978).    

 

The City parcels to be sold to the Developer are within the City’s Master Development 

District, and the discount sale furthers the development program for that district. 

 

b. Minnesota Statutes, Section 469.185, under which any city may convey land “for a nominal 

consideration to encourage and promote industry and provide employment for citizens.”    

The statute does not define “industry,” but the ordinary meaning of the word includes 

businesses that provide products or services (which covers future users of the two City 

parcels).    Moreover, the Term Sheet includes job creation goals, which is another one of 

the permissible purposes under Section 469.185.  In my view, this statute would authorize 

the conveyance of City parcels even absent the Municipal Development District Act. 

 

c. City Charter, Section 9.1, which provides in relevant part that  “the council may contribute 

city funds to any entity to promote the health, safety, and welfare of the city, if the gift does 

not have as its primary objective the benefit of a private interest.”  

  

This language is not a prohibition on providing financial assistance to a private party in the 

context of redevelopment and economic development.  In fact, it is the opposite—it provides 

independent authority to assist private parties—separate from the two statutes cited above.   

It says the city may contribute city funds to any entity, to promote the health, safety and 

welfare of the city.  This is even broader authority than under the Municipal Development 

District Act and Section 469.185, and gives the council wide discretion to determine what 

will promote the welfare of the city.  Contributing land is the equivalent of contributing 

funds:  the result would be the same if the developer paid a purchase price and the City 

contributed those proceeds back to the developer.  So the Charter provides authority for the 

City to sell land at a discount as described in the Term Sheet, even if there were no statutory 

authority for that action. 

  

The only limitation imposed by the Charter is that the gift may not have as its primary 

objective the benefit of a private interest.  However, that language is a constitutional 

limitation that would apply even if those words didn’t appear in the charter.   Any public 

funds given to a private party must serve a public purpose, and a gift to a private party, 

primarily intended just to benefit a private party, would not serve any public purpose. R.E. 

Short Company, et. al. v. City of Minneapolis, et. al., 269 N.W.2d 331, 336 (Minn. 1978).  It 

is well-settled law that when the city’s primary objective is to accomplish a public purpose 

such as redevelopment, job creation, and the like, the mere fact that a private party receives 

some benefit does not deprive the activity of its public nature.  Short, 269 NW2d at 337; see 

also City of Minneapolis v. Wurtele, et. al., 291 N.W.2d 386 (Minn. 1980).   In other words, 

the last clause in Section 9.1 of the Charter simply echoes the public purpose doctrine that 

courts have long imposed on transactions of this nature. 
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Here, it is clear that the City’s primary objective is to complete the redevelopment of this 

once-blighted site, get this land into productive, tax-paying use, and create jobs.   Any 

benefit the Developer receives is tailored to make the project financially feasible—the City 

is providing funds only to the extent needed to fill the financial gap.  The Developer could 

make the same (or better) rate of return by building a hotel on a “greenfield” site; the goal of 

the land write-down is to make this development feasible at a site that serves a broader 

public interest.  Whether that is a wise goal is a policy question for the Council to decide, 

but I do not believe that the City Charter prohibits the Council from pursuing it.  

 

Moreover, if the City were challenged on its determination that the City’s primary objective 

in contributing land to the Developer is to serve the public purposes mentioned above, the 

courts would apply an extremely narrow scope of review to that decision.   Courts will 

“overrule a legislative determination that a particular expenditure is made for a public 

purpose only if that determination is manifestly arbitrary and capricious.”   Short, 269 

N.W.2d at 337.   The burden of proving such arbitrary and capricious action rests on the 

party contesting the city action.   Sabes v. City of Minneapolis, 120 N.W.2d 871, 875 (Minn. 

1963).   In my view, the City would prevail in any such challenge of the proposed 

contribution of City parcels to the Developer. 

 

 

2.  What is the City’s legal authority to provide “business subsidies” generally?  

 

As noted above, the authority that the City most often relies on to promote private development 

is Sections 469.124 to 469.134, known as the “Municipal Development District Act.”   In most 

(but not all) cases, the funds for that effort are provided by tax increments, under Sections 

469.174 to 469.179 (the “TIF Act”).   The TIF Act expressly authorizes a city to use tax 

increment to “finance or otherwise pay the capital and administration costs of a development 

district pursuant to sections 469.124 to 469.133.”  Section 469.176, subd. 4.   In other words, the 

Municipal Development District Act provides the underlying authority to take actions and incur 

costs, and the TIF Act provides the authority to finance those costs with tax increment. 

 

In the Term Sheet, the City proposes to use tax increment for only two activities—land 

acquisition (Developer’s acquisition of the bank parcels); and parking (if the City decides to use 

pooled funds for that purpose).  Both of those activities are well within the scope of the 

Municipal Development District Act and the TIF Act.   The previous section explained the 

City’s authority to acquire and sell property; and because the city could directly acquire the 

bank parcels and convey them to the Developer at a discount, it can accomplish the same thing 

(and avoid the costs and potential liabilities of getting in the chain of title) by simply 

reimbursing the Developer for its acquisition of those parcels.  

 

Likewise, under the Municipal Development District Act, it is clear that the City could build and 

lease or sell a parking facility to the Developer.  See, 469.126, subd. 2 (“the city may acquire, 

construct, reconstruct, improve, alter, extend, operate, maintain, or promote developments 

aimed at improving the physical facilities, quality of life, and quality of transportation”); see 

also the Short case discussed above, 269 N.W.2d 331.   Reimbursing the Developer for costs of 

a parking structure constructed by the Developer is a functionally equivalent activity.  
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Further, if there were any doubt about the City’s authority to pay costs of a parking structure 

owned by a private party, they are resolved by Minnesota Statutes, Section 469.176, subd. 4l.  

This statute prohibits use of tax increment for certain facilities,  but expressly adds that such 

prohibition “does not apply to a privately owned facility for conference purposes or a parking 

structure, whether it is public or privately owned or whether it is ancillary to [one of the 

prohibited uses].” (emphasis added)    In other words, the TIF Act expressly authorizes use of 

tax increment to pay the costs of a private parking structure. 

 

More generally, the TIF Act presumes that a city will use tax increments to assist in private 

development.   One of the findings a city council must make when creating a TIF district is  

 

that the tax increment financing plan will afford maximum opportunity, consistent with the 

sound needs of the municipality as a whole, for the development or redevelopment of the 

project by private enterprise.  Minnesota Statutes, Section 469.175, subd. 3(b). 

 

In other words, the very purpose of the TIF Act is to accomplish public goals—development 

and redevelopment—in partnership with private enterprise.  Put another way:  if the Municipal 

Development District Act did not authorize cities to provide assistance to private developers, 

then the TIF Act cross-references to this statute would be pointless. 

 

Finally, all business subsidies provided by the City are also governed by Minnesota Statutes, 

Sections 116J.993 to 116J.995 (the “Business Subsidy Act”).   This statute defines a “business 

subsidy” to mean any “state or local government agency grant, contribution of personal 

property, real property, infrastructure, the principal amount of a loan at rates below those 

commercially available to the recipient, any reduction or deferral of any tax or any fee, any 

guarantee of any payment under any loan, lease, or other obligation, or any preferential use of 

government facilities given to a business.” 

 

There are two significant lessons from this statute.  First, it does not actually authorize any 

particular form of subsidy, but it certainly presumes that cities have abundant authority to make 

such subsidies.  The purpose of the statute is to provide a uniform set of rules that apply 

whenever a city provides a subsidy, regardless of the form.   Consistent with the statute, the City 

has long had in place a policy that lays out the circumstance under which it will grant subsidies.  

See City Council Resolution 2003-12, adopted April 21, 2003.    The Term Sheet complies in all 

respects with the City’s existing policy, and the City will comply with all the requirements 

under the Business Subsidy Act (public hearing, subsidy agreement, job and wage goals, 

reports). 

 

Second, the statute expressly states that each “business subsidy must meet a public purpose 

which may include, but may not be limited to, increasing the tax base.”  Section 116J.994, subd. 

1.   Job growth or retention is by definition a legitimate public purpose, but a city may determine 

that it has some other objective as long as it can articulate “measurable, specific and tangible 

goals.”  Section 116J.994, subds. 3 and 4. 
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In a sense, this statute codifies the “public purpose doctrine” developed by courts, providing 

more specificity in how the purpose is described and measured.   The Business Subsidy Act 

simply confirms that business subsidies are a long-standing legitimate method of promoting 

public goals through assistance to private parties. 

 

3.  What is the legal authority for the City to use pooled TIF from the Downtown TIF 

District? 

 

The City is contemplating using money from the Downtown Tax Increment Financing District 

(the “Downtown TIF District”) within the Master Development District (the “Master 

Development District”) to fund the cash contribution described in the Term Sheet.   

 

The Downtown TIF District is a redevelopment district created in 1986, but under the law in 

effect in 1986, funds from that district could be expended at any location within the related  

“project” (often referred to as “pooling”).   The “project” for the Downtown TIF District was 

originally Development District No. 4, created at the same time under the Municipal 

Development District Act.  However, in 1991 the City consolidated Development District No. 4 

into a larger Master Development District that now includes both the Downtown TIF District 

and the Riverfront TIF District.   In 2005, the City further modified the TIF Plan for the 

Downtown TIF District, in part to clarify that tax increment from that district could be spent 

throughout the Master Development District (which is the “project” for purposes of the TIF Act; 

see Minnesota Statutes, Section 469.174, subd 8).   Therefore, the City is authorized to spend 

funds from the Downtown TIF District for any costs of the Master Development District, 

including any costs within the Riverfront TIF District. 

 

The City was entitled to collect increment from the Downtown TIF District for 25 years after 

the date of first receipt.  Minnesota Statutes, Section 273.75, subd. 1 (1986) (now codified at 

Section 469.176, subd. 1b).  The City first received increment in 1988, and collected the last 

increment as of December 31, 2013.   After the last collection in 2013, the Downtown TIF 

District was considered “de-certified.” 

 

However, even though a TIF District has been de-certified, nothing in the TIF Act limits a city’s 

ability to spend the balance of tax increment funds remaining after de-certification, as long as 

the expenditures are authorized in the TIF plan.   That is, the “duration of a TIF district” actually 

refers only to the duration of collection of increment—there is no time limit on spending.    

 

One caveat is that the Office of the State Auditor has interpreted the statute to mean that a TIF 

plan may not be modified after the date of decertification of that TIF District.  The result is that 

any expenditures after de-certification must be authorized in the TIF plan as modified through 

the end of the last year of collection. 

 

In this case, the City was aware that it would have a balance of funds in the account for the 

Downtown TIF District after decertification, and accordingly modified the TIF plan on 

December 10, 2013 (the “2013 TIF Plan Modification”).    Today, the City remains authorized 

to make expenditures from the Downtown TIF District account for any activities that are within 

the Master Development District, and are consistent with the 2013 TIF Plan Modification.  
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The 2013 TIF Plan Modification authorizes a broad range of future costs related to development 

and redevelopment needs throughout the Master Development District.  The relevant language 

is found in Section B. of the “Tax Increment Financial Plan” (the second portion of the 2013 

TIF Plan Modification document).   

 

In the 2013 modification of this section, the City stated its determination “that tax increment 

financing is necessary to accomplish redevelopment of a portion of the Project.”   (As noted 

above, the term “Project” means the Master Development District.)  The expected uses of tax 

increment are described in two ways.  First is a table of “Sources” and “Uses,” intended to 

describe the various types of activities that might be financed in the future.  The “Uses” column 

includes Parking-Transportation System Imp. Cannon River Corridor, Downtown Parking 

Improvements, and Other Improvements Consistent With the Program. Following the first table 

is a summary budget of tax increment expenditures, which includes the category Other 

Public/Qualifying Improvements. 

 

It is clear from the above that the intent of the 2013 TIF Modification was to give the Council 

maximum flexibility in financing any improvements needed to further redevelopment of the 

Master Development District.  The authorized expenditures are not limited to the specific 

categories listed in the “Uses” column; rather, those are illustrations of the projects that might be 

considered for financing.  This is clear from the fact that even the detailed “Uses” column 

includes the broad category of Other Improvements Consistent With the Program.  

 

Moreover, parking is expressly mentioned in two of the items in the “Uses” column, which 

would by themselves authorize the assistance described in the Term Sheet.   The hotel parking is 

reasonably part of parking improvements in the Cannon River corridor, and it also constitutes 

downtown parking improvements.   But in our view, it is also clear that Council need not rely on 

those specific references, as they were merely examples of the types of activities that might be 

financed with pooled increment from the Downtown TIF District. 

 

If you or Council members have additional questions about the matters in this memo, please let 

me know. I will also be available at the May 17 council meeting to address any questions. 

 


